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Let’s taLk minorities!

Why Rational Legal Analysis Is Not Activist: Iowa
and Same-Sex Marriage
By Danielle M. Restaino
Mike Huckabee, former Governor of Arkansas and Republican presidential candidate, said the other day that he was disappointed
in a decision made by the Iowa Supreme Court. What decision could a court in Iowa have made to warrant Mr. Huckabee’s disapproval? Well, one having to do with same-sex marriage, of course.
The Iowa Supreme Court struck down as unconstitutional a ban on same-sex marriage. The statute defined civil marriage as between a man and woman thus
preventing same-sex couples from partaking in the same legal benefits as heterosexual couples, by precluding them from achieving the legal status of married.
The court employed a very thorough equal protection analysis that analyzed same-sex couples as members of a quasi-suspect class entitling review of their
claim under an intermediate scrutiny. The governmental interests that were alleged to be furthered by the ban were all determined to not be substantially furthered by excluding gay and lesbian couples from marrying in a civil union. The court went on to address the underlying religious concerns that propel such
legislation to ban gay marriage. The Iowa Supreme Court very plainly stated that the Iowa Constitution “does not permit any branch of government to resolve .
. . religious debates and entrusts to courts the task of ensuring that government avoids them” Varnum v. Brien, No. 07 – 1499, slip op. at 65 (Iowa Apr. 3, 2009)
(Emphasis theirs). It further reminded the state of Iowa that this statute was not attempting to define marriage for a religious institution but rather “declared
marriage is a civil contract, and then attempted to regulate that contract” Id.
The court made clear that it was not appropriate to resolve this question based on a religious argument and went as far to say that a religious opposition has no
place in an equal protection analysis. It made that very plain in its own equal protection analysis, going through each step methodically in the sixty-nine page
opinion. So why then such disappointment from the former Arkansas governor, and from many others, I’m sure? Isn’t this what courts are supposed to do,
analyze an issue according to the law? In this case, the Iowa Supreme Court applied its state’s constitution. The supreme law in that state, yet people and
groups that aren’t even from Iowa seem to have a problem with that application. From reading this opinion this court was not activist in any way. It merely
applied an equal protection analysis in the most straight forward way I’ve ever seen. I might as well have been learning the analysis step by step again in Con.
Law with Professor Kannar. So it may be safe to assume that the outrage and disappointment from certain groups and individuals does not come from any raGay Rights · Page 5

The Here and Now – It’s
All We Have

Overhauling New York’s
Approach to Domestic Violence

By Jonathan Pollard
Writing about personal finance and helping
people with their money issues is one of my
passions. But this article, I figured that I should take a different route and
write about something a little closer to my heart – “being present”. I know
that sounds a little “heavy” and maybe even out of place for an Opinion article. However, I believe that “being present” is one of the most important
skills one can learn.

Like our healthcare system, New York’s approach to
domestic violence treats, but does not prevent, abuse.
However, unlike sick patients who are likely to report their illnesses, victims of
domestic abuse are less likely to report their injuries. Although it is difficult to
calculate the amount of cases that are unreported, commonsense dictates that
threats, love for their abusers, and constant abuse, often discourages victims
from reporting their injuries. This brief article will discuss why New York
should overhaul its approach to domestic violence and apply the same standard
for both children and adult victims. Specifically, physicians should be mandated to report any reasonable suspicions of domestic violence towards adults,
just as physicians and several other professionals are currently mandated to do
with children. Moreover, these reports should be investigated and if deemed
criminal, prosecuted by the State, even if the victim is unwilling to cooperate.

Before I explain what exactly “being present means”, let me tell you a little
story. In 2006, I was teaching English in Korea. It was great to be in a new
place and to be meeting new people. The only thing is that I was sorely disappointed, to say the least, with the direction in which my life was going. As
a result, I started listening to a lot of “self-help” audio-books. Six months
after arriving in Korea, I ended up coming back to America.

NY Penal Law §§ 265.25 and 26 requires health care providers to report firearm wounds, knife wounds that may result in death and burns over 5 % of the
body or which may result in death. Under these statutes, healthcare providers
are not mandated to report choke marks, suspicious bruises, or even knife
wounds that would not ordinarily lead to death. Why wait for such drastic injuries before taking action against an abuser? In contrast, healthcare providers
are mandated under Section 413 of the New York State Social Services Law to
report suspected child abuse or maltreatment when they are presented with
reasonable cause to suspect child abuse or maltreatment in their professional
roles. While one may argue children are in need of more protection and oversight than adults, I would argue that adult victims of domestic violence are also
prone to fear, intimidation, embarrassment, and as a result, further abuse. Consequently, the same reasonable cause standard should be applied for both chil-

During one of my first weeks back in the States, one of my good friends recommended a book to me called Eckhart Tolle’s “Findhorn Retreat”. I purchased the audio-book and it was essentially a lecture given by the worldrenowned spiritual teacher, Eckhart Tolle, about how to exist in the only
thing that actually exists – the “now”.

infra
UB Softball
Town Hall
New Law School

You see, I, like most of the world, am
always trying to escape to the next
moment. In his book, Tolle talked
about everyone is always rushing to
2 get to the next moment in order to find
salvation. “If only I had this,” then I
3
could be happy. “When I get that pro4
All We Need · Page 5
-

Domestic Violence · Page 5
1

The Opinion

law.buffalo.edu/orgs/opinion

April 2009

UB Tortfeasors Bat, Throw, Drink Beer for Charity
By Emily Catalano
egc3@buffalo.edu
More than 100 teams from over 45 law schools across the country gathered in Charlottesville, VA this past weekend for the 26 th Annual Virginia Law Softball Invitational. The UB Law Tortfeasors proudly represented our program, returning with memories, battle
wounds and hopes for a possible Buffalo invitational in the future.
The North Grounds Softball League and Virginia Law School, along with numerous sponsoring organizations, welcomed law school softball teams from UB to
Harvard, NYU, and all the way from Florida Coastal for some friendly competition.
“The tournament was one of the best law school experiences so far,” said left-center fielder Missy Overbeck. “We got to meet people from law schools all over
the country, and we were able to bond as a team also.”
UVA welcomed these diverse teams to their home turf for three days
of competition, in exchange for a $450 entry fee, all in the name of
charity. This year, the participating law schools raised over $20,000
for local charities, exceeding last year’s earnings by thousands. For
the past 10 years, the event has generated funds for Children, Youth
& Family Services, a Charlottesville organization that has served the
community for nearly a century and works to help children have
brighter futures. Over the past year, CYFS reached nearly 3,000
children in low-income and at-risk families, working to meet their
immediate needs and improve the surrounding community.
UB contributed two teams to the competition this year, a 1L and a 3L
team. The UB Tortfeasors are comprised of 1Ls: Missy Overbeck,
Tim Hannigan, Jen Early, Aalok Karambelkar, Anant Kishore,
Nicole Middleton, John Montesanti, Tom Digati , Ben Barry, Laura
Flynn, Kat Burkhardt and Mike Hilburger. The team, while co-ed,
competed in the men’s division against teams from UVA, Georgetown, Brooklyn, and Suffolk law schools.
“As a co-ed team in the all men’s division, I thought that our team
responded admirably well and gave some of the best teams at the
tournament a run for their money,” said left fielder Tim Hannigan.
He added that the competitive highlight of the weekend was the
team’s 15-6 upset over Vermont Law.
The tournament itself featured round-robin four-team pods on Friday and Saturday, followed by a single elimination bracket, culminating in the championship
games on Sunday. This set-up guaranteed each team at least three games and maximized the time each team spent on the field.
The UVA men’s division has taken the winning title the past five years, while the Florida Coastal co-ed division has taken top honors the past two years. Even
though the Tortfeasors didn’t come home with a trophy, they certainly made an impression on opposing teams, who by the end of the weekend had no doubts
what the letters U and B stood for, according to pitcher Anant Kishore.
"When we weren't wowing our opponents with our athletic prowess, we were charming the pants off of them with our striking good looks and electric personalities,” joked Aalok Karambelkar, second baseman. The beautiful weather, parties and team bonding, he added, were a highlight of the weekend as well.
Social events for law students to mingle and celebrate comprised the rest of the tournament. A registration party kicked off the weekend on Friday night with
live music by The Learned Band. Saturday afternoon consisted of softball games taking place at fields all over UVA’s picturesque campus. A barbeque was
also held Saturday evening, and three local bars hosted a 28 keg party for the teams at night. On Sunday morning and afternoon, the teams who advanced
played for a chance to make it into the championship.
The weekend was such a memorable experience, team members have tossed considered hosting a tournament of their own.
“A tournament such as this can be a positive force in so many ways,” said Kishore, noting the charitable aspect of the event. “Since the UVA tournament occurs only once a year in the spring, we have tossed around the idea of having a similar, but much smaller, regional tournament in the fall. It would get UB
Law's name out in the legal community and expose many more people to the great things Buffalo and Western New York has to offer.”
Until then, the Tortfeasors are planning their return to the tournament next year as seasoned veterans with their eyes on the prize. Hannigan added, “With another year of practice under our belts, I’m confident that our team can return next year in the Co-Rec division and bring the championship trophy home to Buffalo.”
For more information about the Annual Virginia Law Softball Invitational, go to: http://www.ngsl.com/
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On Wednesday, April 1, the UB Law School held its second town hall meeting. For
those who did not attend either of the town hall meetings, they offered an opportunity
for students to ask a panel of the administration and faculty any question about the law school. Ten people from
UB’s administration and faculty took the time to sit on the panel to answer questions including Dean Makau Mutua, Vice Dean of Academic Affairs James Gardner, Registrar and Director of Records and Registration BobbyJo
LaDelfa, Vice Dean of Admissions and Financial Aid Lillie Wiley-Upshaw, Director of the Law Library Beth
Adelman, and several other distinguished members of the administration and faculty.
I believe that most students are extremely appreciative of those who took the time to sit on the panel, and those
students who chose to attend the meeting should be commended. These meetings have been a fantastic opportunity
for student voices to be heard, and to understand what the administration is doing to address our concerns. They
have been a significant step toward improving the relationship between students and administration. This being
said, student attendance should have been better. Understandably, some people have scheduling conflicts, and
maybe some people are just completely satisfied with the law school as it is. But when about 35 students from a
student body of around 600 choose to attend a meeting designed to address student concerns specifically, that is
embarrassing. As Dean Mutua said in his opening remarks, this law school belongs to us (the students) and we are
the reason the administration is there.
Another issue was the demeanor of some attending. The majority of students presented their questions firmly, yet
politely and there should be no reason why all students could not have maintained this professional kind of composure. Town Hall meetings are not high school civics debates, and “yelling” a question at the panel is rude and disrespectful. Just as the panel answered everyone’s questions in a calm collected way, certain students should have
at least shown the same amount of self control.
Attendance and demeanor issues aside, a couple concerns have come up at both meetings which seem to be of particular importance to a majority of students and I would like to address them:
At both meetings, law students voiced concerns about the number of undergraduate students in the library, the lack
of available computers/printers in the library, and the noise level of the library.
As the administration has patiently explained at both meetings, a portion of tuition money from all UB students
goes towards maintaining all the libraries. This means that the undergraduate students are paying for our library so
they have a right to be there, and we are also free to use the other libraries. We can all agree that undergraduate
students do have a habit of taking up computers on the second floor for frivolous activities such as facebooking,
and this can be extremely frustrating. However, when they use library computers for these kinds of activities, we
should have no problem asking them to move, and they usually do. Furthermore, the Koren Center on the 5th floor
has a lot of computers which we can readily access.

Some students complained that the 5th floor is too inconvenient of a place to go to print a document, especially
when they are in a hurry. A few ideas were discussed about moving more computers to the second floor, or possibly moving computers and creating a printing stations on the third and fourth floor. Nevertheless, students should
show some flexibility. There is an elevator to take you to the 5th floor, and if it is too slow, there are stairs. While
circumstances arise, if you are in a hurry to print something, you probably should have planned ahead. Centralized
printing keeps the other floors quieter and students can be sure that there will be an open computer in one specific
area. As for the issue of noise, if someone is being so noisy that you cannot study, ask them to stop talking, or
move. It is not the administration’s fault that some people are inherently chatty, or the person at the table with you
decided to eat carrots, or corn nuts instead of pudding. The library is huge and there are plenty of quiet places to study. Furthermore, the aforementioned concerns do not dissuade too many people who would normally study in the library, from studying in the library all together. Everyone has different study preferences and most people who never study in the library, will probably continue to study elsewhere, and for the rest of us library hobbits, the library is the only
place where we can accomplish anything, regardless of any drawbacks. We cannot forget that this is a public university where conditions will not always be
ideal.
Articles and pictures are for the express
use of The Opinion and The Opinion
claims no copyright privileges to the articles, work and photographs used herein.

The second issue I would like to address is what the administration is doing to improve our school rankings. No one likes the fact that the US News and World
Report for Law School rankings is weighed so heavily, but unfortunately, it is. Dean Mutua has stated that it is a goal of his to move our school up in the rankings, all the way up to the top 50 if possible, and I sincerely hope he can. These things do take time of course, but I was happy to hear at the past meeting that
the potential students, for which the administration has offered admission, have a higher LSAT score and GPA than the class before.
One student expressed his concern that in raising the standards for LSAT and GPA, the school may be excluding students who are extremely intelligent, and
would offer a greater level of diversity to the student body, but did not score terribly well on the LSAT. The panel stated that the admissions committee will
continue to maintain a “robust” admissions system where all components of a perspective student’s application will be taken into consideration and not only the
standardized portions. This student’s concern, while understandable, could be applied to any student at any school, save maybe the top 10. Many of us would
like to think that our academic skills are of the same caliber as those at Harvard Law (which may or may not be true) and they should have accepted me because
even though my LSAT score was not the greatest, my grades were just as good, and my extracurricular activities were fantastic, as was my admissions essay. If
UB Law is maintaining a diverse admissions procedure as it claims, then it is not the school’s responsibility to cater to students whose LSAT scores were just
not high enough, or grades were not good enough. There are plenty of applicants with diverse backgrounds, and good standardized scores. And if a student’s
school of choice is UB Law and they cannot gain initial acceptance, there is enough diversity in US law schools to successfully attain admission elsewhere, and
if they do well after the first year, transfer to UB Law.
The administration also made an excellent point stating that it is not their job alone to spread the good word about UB Law. Most of us probably know someone who is applying to law school, or thinking about applying in the future and it is our duty as students to encourage people to apply to UB Law. As successful students, we are the best advertisement for the school, and the positive buzz we create about the school will help increase the number of applicants and
maintain the high level of quality and diversity among the student body that we enjoy.
Finally, the issue came up again about the lack of communication between the administration and the students regarding deadlines, registrations, events,
etc… The best way to solve this problem may be to have an on-line centralized message board with all Law School happenings. In addition, there are certain
administrators who send numerous daily e-mails advising of upcoming events. Perhaps, they should consider waiting until the end of the day to send all their
bulletins in one large e-mail. Still, we should keep in mind that it is mainly the students’ responsibility to “process” the communication stream. Information is
sent to us via e-mail, and we delete the messages without opening them. We hardly ever check our mail boxes, we do not bother to go to the pertinent offices to
see what is posted, and we do not attend Town Hall Meetings! The idea of creating a booklet explaining exactly to whom and to where students should direct
their concerns is a good idea. Still, there is a fine line between helping and hand holding and the administration should not have to cross that line.
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Stony Brook University (SUNY) School of Law
By Dan Aiello
What if I told you that you had an option: Instead of going to law school here (and I think it’s snowing as I type this), at UB, you
could have gone to law school−for the same price−in a new state-of-the art facility, i.e., smart classrooms, in a location that is directly across the street from a federal courthouse and a state courthouse, and is only miles from NYC? The school I just described
is Touro Law, a private law school in Central Islip, New York. Now, you might say it’s a tier 4 law school and it’s very expensive.
Further, you might say that you read the National Jurist Magazine and Touro has the highest attrition rate in the country. And to
you, I respond, that Stony Brook University, one of the leading medical research schools in the nation and an outstanding member of the SUNY system, and
ranked 8th by the Wall Street Journal amongst best grad. schools, might purchase Touro Law: making it the second law school in the SUNY system.
Back in February, Newsday, a downstate rag, said that there were confirmed talks between Stony Brook and Touro’s Dean regarding a possible acquisition.
This purchase, although behind closed doors, is a real possibility, because of the circumstantial evidence: New York State Senator Kenneth LaValle, a Touro
Law alum, has been an outspoken proponent of the sale, which leads me to believe that other alums, some of prominence, i.e., my former boss, Suffolk County
Attorney Christine Malafi, my downstate Senator John Flanagan, and my role model, Assistant Suffolk County Attorney Richard Dunne, might be onboard as
well. Further, Hofstra, one of Stony Brook’s competitors, although private, is considering whether to build a medical school. In fact, my friend Chuck, a Hofstra Law student, told me that ground has already been broken. So, Stony Brook might consider buying Touro Law in hopes to level the playing field between
their regional competitor, Hoftsra, which already has a tier 1 law school, and where the last presidential debate was held (this gave Hofstra a national advertisement). Also, if Touro’s attrition rate is so high, than where is the money coming from to pay off the expense of the new, multi-million dollar building? If Stony
Brook buys Touro, and assumes their debt, then Touro can wash their hands of the new building and continue developing real estate in other locations, like their
new project: a school in New York City.
If this sale actually happened, there’s no doubt in my mind that potential law students would apply to, let’s call it “Stony Brook Law,” rather than UB for many
of the reasons aforementioned. Stony Brook, for the price of $70 million, which is taxpayer money, would assume a new building furnished with the newest
technology; a new law library with new and updated casebooks, statutes, codes, etc.; a building adjacent to the second largest federal courthouse in the country,
which is also new, the Alfonse D’Amato United States Courthouse, and the John Cohalan, Jr., State Courthouse; and not to ment ion, new parking lots and new
law student housing. Couple that with the prestige of Stony Brook in the medical and science fields (Stony Brook surpasses Yale in some programs), whether
to go to UB Law or “Stony Brook Law” would be the easiest decision of my life, because Touro’s tier 4 status would be wiped clean the minute that Stony
Brook put their logo on the building, and I could save further expense by living at home, in Kings Park.
UB Law students are at the mercy of a mismanaged State Government (for more on that topic, read my Fall 2008 article, NYS Government puts our Legal Ed. at
Risk), which has neglected to give UB their fare share of operating expenses. I feel, strongly, that if NYS cannot properly fund their only law school, why in
the world would they consider creating another State law school? Let’s start with the pros: It would cost millions of dollars to bring UB Law up to the level of
“Stony Brook Law” structurally, geographically, etc., so if the State can purchase a total package, i.e., a school that is already built, operational, and somewhat
recognized, then why not? Also, western NY is one market, while downstate is another, so the State might reason, and therefore students will serve both markets.
I feel uneasy about this reasoning, and not because it’s my own, but because the public sector keeps on getting bigger. When our State government is so fiscally irresponsible in terms of its debt and its poor business climate, it shouldn’t assume another school under its SUNY umbrella, when the SUNY system is so
large and so ill-funded. New York State, instead of opening another law school, should properly fund the one they have. But, if Stony Brook University does
acquire Touro, then Touro’s private administration will become public, and their income and generous state employee benefits will be borne by the taxpayer;
not to mention they become protected from accountability by the teachers’ unions. Further, public universities do not compete with other public universities,
because they work for the same bureaucracy, and each university raises revenue through tuition for the state. A public university’s purpose is to offer affordable education to its residents in hopes that they will remain in the state, to work in the state, and especially pay taxes in the state. It’s the private sector, i.e., the
private universities, which generate the most revenue for the state through taxes. Therefore, if you take Touro Law, a private law school, and make it part of the
SUNY system, then, although it makes some money for the state through tuition, it will not make as much as if it were to remain private. Further, funding for
UB Law will be divested to “Stony Brook Law.”
When there aren’t enough chairs in O’Brian room 104 for secured transactions; when UB no longer has the funds to purchase updated legal encyclopedias, slip
opinions, etc., in our law library; when the lighting in corporations makes it impossible to stay awake, it’s not a good time for New York State to assume another law school in the SUNY system when their only law school is neglected.
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Gay Rights· from Front Page
tional place. It comes from people who either have their own private bias against same-sex marriage because of their own religious beliefs, or it comes from
people who want to exploit that bias in others to capitalize on what they see as a political opportunity.
This is exactly what the Iowa Supreme Court was trying to combat in its last section addressing the religious motivations behind such legislation. Yet it seems
people cannot, or do not want to differentiate between the legal issues that can actually be litigated for the protection of all citizens’ civil rights, and private,
personal, religious beliefs and positions that government has nothing to do with. And so the pot will be stirred as this issue rages in Iowa as we head towards
2012, when Iowa citizens can vote as to whether they want a ban on gay marriage. In the meantime a responsible court, which did its job in applying the law to
protect the civil rights of its citizens, will be characterized as activist and left wing. The ironic part is if the Iowa Court would have found a way to uphold the
statutory ban on same-sex marriage, that would have been activist, that would have caused it to manipulate its analysis of that law according to beliefs and values that have no place in legal analysis. So while Mike Huckabee revs up his base for another run at the White House and expresses his disappointment in
judges actually doing their job, I applaud the Iowa Supreme Court for making their analysis plain, logical and transparent and making a reasonable conclusion
according to Iowa’s constitution.

Opinions and Commentary
All We Need · from Front Page
motion,” “when I get married,” “when I get into that school,” then I’ll be happy.
But the truth of the matter is that none of us has ever encountered the “future” as anything other than a thought form. All that exists is the here and now. And by
not living in the here and now, in all truthfulness, we are not living.
Moreover, each of us has a voice in our head that doesn’t stop going if left untamed. Think about it – is there ever a time throughout the day when your mind is
ever completely devoid of thoughts? When people walk down the street and mumble to themselves audibly, we consider them insane. But just because the voice
is inside our heads, we consider it normal.
One of the ways that I attempt to get rid of this voice in my head and to “be present” is by meditating every morning when I wake up and every night before I
go to bed. Initially, it will be really difficult to let your mind be devoid of thoughts and it’s okay if your mind wanders while attempting to meditate. It’s only
natural. Just remember to bring your attention back to your breath and you might want to even try counting your breaths. That always helps me to remain present. Another way of “being present” is forcing yourself to notice your surroundings, your emotions, and your immediate experience. If you’re eating an apple,
focus on how the apple feels in your mouth. If you’re getting frustrated at the web page you’re trying to access not loading quickly enough, notice your anger.
Be aware of it.
You might be asking yourself what good “being present” will do you? The answer is different for everyone, but for me, “being present” has led me to stop being so anxious about life. It’s allowed me to realize that not only will everything be okay in the future, but it already is okay. Right now. In spite of whatever
problems I might be facing at the moment. As always, I’m available and willing to talk if anyone is interested in learning how to meditate or sharing ideas about
how to escape the future-oriented mindset that has trapped our society.

Opinions and Commentary
Domestic Violence · from Front Page

dren and adult victims of domestic violence.
I am not naïve to the danger that can result from mandating healthcare providers to report suspected domestic abuse on the less stringent
“reasonable cause” standard, mainly that victims may not cooperate with investigations for fear of angering their abusers. For this reason, I
would also advocate prosecuting domestic violence without victim participation. This does not mean forcing a victim to testify against their
abuser. Instead, it would only allow the State to prosecute the alleged batterer through the victim’s prior statements, reports from physicians, and any other admissible evidence. This approach has already been used in New York City: People v. Santiago, No. 2725-02, 2003
WL 21507176 (N.Y. Sup. Ct. 2003). In that case, the Manhattan District Attorney prosecuted a man who attacked, beat, and burned his
wife, even though the batterer’s wife refused to cooperate or testify against her abuser. The wife’s reasons for not cooperating were numerous, but not uncommon: love, fear of her abuser, embarrassment, and fear of future financial difficulties. While we should have compassion for victims, we, as a society, must also
realize that batterers often abuse more than one victim. Consequently, domestic violence is a crime against the victim and society. For that reason, if a victim
is unwilling to cooperate, the State has a moral duty to prosecute the batterer without victim participation.
New York should take an approach that prevents abuse, or at least, prevents further abuse. Instead of only mandating reports of
burnings, gunshot wounds, and knife wounds that may lead to death, physicians and other healthcare providers should be mandated to report other suspected criminal injuries including choke marks, bruises, and/or knife wounds that are not necessarily
fatal. Domestic violence, no matter the age, is serious and worthy of our attention. Oftentimes, batterers abuse more than one
victim. As such, domestic violence is a crime against the victim and society. With that in mind, New York should apply a standard that demonstrates its commitment to eradicating domestic violence. By applying a standard that mandates healthcare providers to report any suspected domestic abuse when healthcare providers are presented with reasonable cause, victims, their
families, and society will have one more safety net against domestic violence.

Have a good summer
Good luck with exams and the bar
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